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Introduction 
 
Environmental real estate issues arise in two contexts—1) Liability for chemical or petroleum 
contamination in buildings, soil, or groundwater contamination; and 2) Wetland and Stormwater 
regulations governing construction activity.  Liability issues are addressed via pre-closing due 
diligence investigation, and by contractual liability limitation or allocation provisions. Included 
in this section are asbestos regulatory requirements for renovation and demolition of buildings, 
and employee protection rules for ongoing operations within a building.  Wetland and 
Stormwater permit requirements may apply depending upon the acreage of disturbed land or the 
extent of disturbance to wetland areas determined to exist on site.   
 
I. LIABILITY FOR SITE CONTAMINATION—DUE DILIGENCE AND 

LIABILITY LIMITATION STRATEGIES    
 
Environmental due diligence is an essential component in most real estate transactions. During 
the Phase I investigation, Buyer and consultant perform reconnaissance to examine any 
potentially visible area.  Documents available from the Seller are reviewed.  Relevant computer 
data bases summarizing indicators of environmental regulatory activity are obtained and 
reviewed.  It is also advisable to review any relevant file available from the PA DEP or local 
Township files. Consultants will often include a review of historic aerial photos of the property 
as well as review of historic insurance maps in order to evaluate potential environmental issues 
that are not apparent from the current configuration of the property and/or buildings thereon.    
 
The goals of environmental due diligence are, as discussed herein: 
 

o Identify site contamination which may result in strict liability for a new owner;  
 

o Evaluate the extent of remediation likely to be required, estimate the potential 
cost of addressing contamination and evaluate whether property value supports 
such expenditure;  

 
o Satisfy eligibility criteria for “innocent purchaser” liability limitations;  

 
o Identify the extent of potential liability under applicable federal or state statutes;  

 
o Identify potential for post-closing damage suits by neighbors arising from 

groundwater contamination;  
 

o Identify the need for seller indemnity or a covenant to implement post-closing 
remediation;  

 
o Consider the potential need for asbestos regulatory compliance.   

 
o Identify applicability of wetland and/or construction stormwater permitting 

requirements;  
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A. IDENTIFICATION OF CONTAMINATION  
 

1. Specific Issues 
 

a. Soil contamination 
 

Soil contamination can arise from surface spills or leaks from subsurface pipes or 
tanks.  Common contaminants include volatile organic solvents such as TCE, TCA, 
and PCE, inorganics such as lead, mercury, or various other metals and petroleum 
hydrocarbons, which are often measured as TPH concentrations, and gasoline 
components such as MTBE, xylene and benzene.  Remediation of soils is 
accomplished by either excavation and disposal or in situ treatment  
   

b. Groundwater contamination 
 

Groundwater contamination usually is the result of soil contamination leaching 
through soils over time.  Shallow groundwater formations are typically not 
sufficiently productive to support a water supply.  However they may connect with 
surface streams or infiltrate subsurface utilities and thereby migrate to building 
basements or otherwise pose a potential concern.  Under certain conditions, 
contaminants can also find their way into deeper bedrock aquifers, where they 
contaminate public water well fields or individual residential wells.  Groundwater is 
difficult and expensive to remediate.  A key component of any such remediation is to 
eliminate any ongoing source in soils, and to remove any free product (typically oil) 
that may be floating on the water table.           

 
c. Underground tanks 

 
Auto service stations usually have 3 or more gasoline tanks as well as a waste oil 
tank.  Industrial and older commercial facilities may also have used such tanks for 
fueling vehicles on site.  Many properties have underground heating oil tanks.  
Certain types of industrial facilities may have stored industrial chemicals in 
underground tanks.  All underground tanks come with a network of subsurface piping 
that must be considered along with the tanks.   

 
d. Building contamination issues 

 
The interior of industrial buildings can reveal substantial contamination from spillage 
and leakage of chemicals and oils.  Concrete floors may be caked with accumulated 
hardened material.  There may also be cracks which allow liquid waste to seep into or 
through such floors.  Leaded paint may be found on walls in older buildings. There 
may be locked storage rooms or sub-floor spaces covered with heavy metal plates, 
containing drums of waste or old equipment that has not been cleaned. 
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i. Historic contamination of sub-floor pits and pipes from operation of large 
industrial equipment or storage tanks 

 
Large industrial equipment is often anchored into subfloor pits having drains for 
regularly occurring leakage of chemicals and oils.  When the equipment is 
decommissioned, these pits require extensive cleaning.  There is often drain 
piping associated with these pits and other floor drains and it is common to find 
such drains plugged but not necessarily ever cleaned.   

   
ii. Substantial evidence of mold contamination  

 
Uncontrolled dampness, especially in basements of warehouse facilities and 
industrial facilities, can lead to serious mold growth, which is acknowledged to 
pose a risk of serious allergic reactions or even illness in people exposed to high 
concentration over time.   

 
iii. Asbestos  

 
In buildings constructed before 1986, it is common to find asbestos pipe 
insulation, both exposed and within walls.  There may also be window caulking 
and glazing material containing asbestos.  EPA, OSHA, and many local 
governments have detailed rules governing any renovation or demolition of 
buildings that will disturb asbestos containing material (ACM).  There are also 
detailed rules for management of ACM that will be remaining in a building, and 
employee protection requirements.   

 
B. DETERMINING AND EXECUTING APPROPRIATE SCOPE OF 

INVESTIGATION 
 

1. Evaluation of Potential Scope of Required Remediation 
 
a. Phase I Investigation 

 
The minimum goal for the Phase I report should be to identify any area of the 
property that merits sampling because of current or suspected historic operation that 
potentially caused spillage or leakage of industrial wastewater, chemicals or 
petroleum. In many instances this will require more than just a site walk.  For any 
property that includes or previously had a large industrial building or complex, it is 
necessary to obtain historic plans which indicate the locations of specific operations 
and equipment. Where a report concludes that no sampling is indicated, it is 
important to consider the specific information reviewed by the consultant and the 
extent to which any areas, buildings or rooms were not accessible on the day of the 
site visit. These “footnotes” will occasionally reveal that the report conclusions are 
misleading and the report itself is incomplete or even wrong.   
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The scope of work for a Phase I investigation at a site known or suspected to have 
had industrial use or storage tanks  should usually start with ASTM Standard E1-
1527-00, which is the most detailed and comprehensive guidance that is currently 
available.  For undeveloped properties with no evidence of waste disposal, or 
residential and commercial properties with no evidence of chemical or oil use or past 
industrial use, a more tailored scope of work for Phase I is appropriate.   

 
b. Phase II Investigation 

  
The Phase II investigation approach will depend upon the extent to which the Phase I 
identified areas of Recognized Environmental Concern.  Other practical constraints 
would include the time remaining for the due diligence period and Buyer’s 
willingness to expend resources investigating a property that may be rejected.   

 
If time permits, parties may complete soil and building sampling first, with 
groundwater sampling as a follow up.  Alternatively, one can do soil borings, field 
screening of samples, and use of the boring holes for installation of a monitoring well.   
A good generic guide for formulating a Phase II is ASTM E-1903 (2002).    

 
2. Evaluation of Likely Extent of Required Remediation 

 
a. Act 2 Voluntary Clean Up Program and Standards  
 

 Pennsylvania’s Land Recycling and Environmental Remediation Standards Act1 (Act 
2), provides liability protection to parties who voluntarily remediate environmentally 
impacted properties.2  In addition, the Act establishes uniform remediation standards 
and procedures that apply to both voluntary Act 2 clean ups and those mandated 
under other remedial programs.  Each of the remedial standards is defined in detail in 
the DEP regulations at 25 Pa. Code Chapter 250, and the Department’s Act 2 
Technical Guidance Manual.3  For each standard there is a protocol for characterizing 
the site and for demonstrating attainment of the Act 2 standard, either by remediation 
or by showing that existing conditions are satisfactory.  Potential remedial costs for a 
site can be roughly estimated by considering what it would take to meet the Act 2 
standards for soil and groundwater.     

 
i. Statewide Heath Standard4  

 
The Statewide Health Standards (SHS) are numerical standards for 
contaminants in soils, surface water and groundwater that are deemed protective 

                                                 
1 35 Pa. Stat. Ann. §§ 6026.101-908. 
2 In April of 2010, EHB confirmed “Act 2 establishes a wholly voluntary cleanup program.”  See EHB Docket No. 
2008-319-L (April 2010) (“A party is given wide latitude in picking the scope of the liability release that it wishes to 
obtain.”).   
3 PADEP Technical Guidance  No. 253-0300-100 (June 8, 2002), available at 
http://www.dep.state.pa.us/dep/deputate/airwaste/wm/landrecy/manual.  
4 PA Act 2, Section 303, 35 Pa. Stat. Ann. §6026.303.  

http://www.dep.state.pa.us/dep/deputate/airwaste/wm/landrecy/manual
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for various enumerated exposure scenarios.5  The soil standards address both 
residential and non-residential use of the site, and are also divided into direct 
human contact standards and soil to groundwater standards.6  The SHS for 
groundwater are divided into standards for used aquifers and non-used 
aquifers.7  The standards for used aquifers are typically drinking water 
standards.  The standards for non-used aquifers are less stringent; however 
practitioners should note that it is extremely difficult to obtain DEP approval of 
non-use aquifer status, even when a survey indicates that there are currently no 
supply wells being used in the area.  Statewide health standards are also utilized 
by DEP as a benchmark for approving the use of soils and building demolition 
materials as fill for site construction.8 

 
ii. Site Specific Standard9 

 
Site Specific Standards are applied where statewide health standards are 
exceeded, but the anticipated level of human exposure and environmental 
impact are nonetheless deemed acceptable.10  Where evaluation of exposure 
pathways demonstrates that there are no such pathways (“pathway elimination”) 
it is possible to demonstrate attainment without a formal risk assessment.11  In 
most cases, a risk assessment is required,12 and some degree of institutional or 
engineering controls will be required to assure that there is no human exposure 
to soils or groundwater.13  Site Specific Standards are a key component of 
Pennsylvania’s Brownfields redevelopment program, because they allow reuse 
of industrial sites, with substantial liability protection, and without an automatic 
requirement to do extensive soil or groundwater remediation to meet numerical 
standards.   

 
iii. Background Standard14  

 
Demonstration of attainment of the background standard is a statistic evaluation 
affirming that elevated groundwater contaminant levels are caused by off site 
upgradient contamination.  At many Brownfield sites, there has been historic 

                                                 
5  See 25 Pa. Adm. Code  § 250.301-312. 
6 Id. § 250.305. 
7 Id. § 250.304. 
8 See DEP “Management of Fill” policy, No. 258-2182-773 ( August 7, 2010) available at 
http://www.dep.state.pa.us.(electronic library).  The policy establishes two categories of fill—“Clean Fill”, which 
meets residential standards and can be used freely; and “Regulated Fill” which meets non-residential standards.  At 
sites other than Act 2 remediation sites, a general permit is required for use of Regulated Fill (See WMGR096 (April 
13, 2004)), available at http:// www.dep.state.pa.us (electronic library).  At Act 2 sites, no permit is required, and use 
of the fill is subject only to” institutional controls” and other approval conditions associated with site specific 
standards.  Id. at 3.    
9 PA Act 2, Section 401, 35 Pa. Stat. Ann.  §6026.401; 25 Pa. Adm. Code § 250.401. 
10 See generally, Technical Guidance, supra note 31, at Section II(C).   
11 25 Pa. Adm. Code §§ 405(b), (c). 
12 Id, § 405(a). 
13 See Technical Guidance, supra note 2, at pp.II-105-109. 
14  PA Act 2, Section 302, 35 Pa. Cons. Stat. §6026.201; 25 Pa. Admin. Code §§ 250.201-204.  

http://www.dep.state.pa.us.(electronic/
http://www.dep.state.pa.us/
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chemical use on site, with less than complete documentation, and there may also 
be no specific documented upgradient source to blame for the contamination.  In 
situations such as these, regulated parties may find it difficult to convince DEP 
to accept demonstration of attainment for a background standard.15  

 
iv. Special Industrial Areas16 

 
In a Special Industrial Area (SIA) one may obtain Act 2 liability protection 
without demonstrating attainment of numerical standards, site specific standards 
or a background standard.17 The only statutory requirement is to abate 
“immediate, direct, or imminent threats to the public or the environment which 
would prevent the property from being occupied for its intended purpose.”18  In 
order to qualify for SIA status, the site must be located in a special economic 
development area designated as an Enterprise Zone or Keystone Opportunity 
Zone, the remediator must not be responsible for the contamination, and there 
must be no solvent responsible party.19  In order to assess the extent of current 
threats, the remediator is required to perform a “Baseline Investigation” and to 
submit a report to DEP for approval.20 Upon approval, DEP codifies its 
acceptance via a SIA consent order, which sets forth any institutional controls or 
remedial measures required of the remediator. 21 

 
v. Vapor Intrusion Issues   

 
Vapor intrusion presents a particularly difficult challenge to purchasers of 
property as the science behind determining the presence of vapor intrusion is 
evolving.  Despite extensive soil and groundwater data, predicting whether 
vapor intrusion presents any risk for tort liability or limitations to land use is 
extremely difficult.22  In some instances, DEP will require remedial measures or 
institutional controls despite having attained SHS for soils, in order to protect 
against potential volatile organic vapors that could enter a building on the site.  

                                                 
15 This difficulty is exacerbated by the fact that, unlike the protocol for demonstrating attainment of numerical 
statewide health standards, which measures compliance at the down gradient property boundary, the “point of 
compliance” for determining attainment is ”throughout the plume.” Id.   
16 PA Act 2 Sections 305, 502, 35 Pa. Stat. Ann.  §§ 6026.305 and 502, 25 Pa. Adm. Code §§ 250.501-503 
17 See generally, Technical Guidance, supra note 2, at section II(D).   
18 35 Pa. Stat. Ann. § 6026.502(b)(1).   
19 Id. § 6026.305.(a)   
20 Id.  §6026.305(b) 
21 Id. § 6026.305(e); See also Technical Guidance, supra note 3, at p. II-114; see “Model Consent Order and 
Agreement for Special Industrial Areas”( Dec. 21, 1998), available at 
http://www.dep.state.pa.us/dep/deputate/chiefcounsel/OCC_Docs..Html. 
 
22 A jury for the Pennsylvania Court of Common Pleas in Montgomery County noted such difficulty in holding that 
expert testimony predicting air concentrations of toxic vapors in homes on the basis of groundwater data from a gas 
station leak was insufficient to find that the contaminants caused the injuries to plaintiffs, which included autism and 
leukemia.  Ball v. Bayard Pump Tank Co., Inc., No. 99-06438 (Pa. Ct. Common Pleas, Mont. Co.); see also Jaasma 
v. Shell Oil Company, 412 F.3d 501 (3d Cir. 2005) (holding that testimony indicating uncertainty regarding the need 
for a vapor intrusion analysis was relevant to a loss of use claim under a lease related to gasoline contamination).  
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Pursuant to DEP’s Vapor Intrusion Guidance,23 there are specific screening 
levels for certain volatile organic compounds, which will trigger the 
requirement to evaluate vapor intrusion potential.  If the potential is greater than 
allowed under the Guidance, DEP will only grant Act 2 approval that is 
conditioned upon a deed restriction that prohibits a building in that area unless 
remediation is carried out or a vapor barrier system is installed for the building.  

    
b. Compliance with Statutory Requirements for Recording Institutional Controls 

Imposed in Act 2 Approvals 
 

i. Background   
 

The Pennsylvania Uniform Environmental Covenants Act (UECA), 27 Pa.C.S. 
§6501 et seq., became effective in early 2008.  UECA sets forth informational 
requirements applicable to the Environmental Covenants that are required to be 
recorded for properties receiving Act 2 approval in conjunction with a Site 
Specific Standard.  For those who may be unfamiliar with the term 
“Environmental Covenant” it is simply a combination of land use restrictions 
and engineering controls, which are recorded with a property deed.  The 
contents of such a covenant are often also referred to as “institutional controls.”  
Typical institutional controls include prohibition on residential use, prohibition 
on use of groundwater, and maintenance of pavement or vegetation acting as a 
“cap” over residual contaminated soil areas.  UECA was enacted because 
PADEP concluded that the variance in specificity between covenants filed by 
ACT 2 remediators was unacceptable, and that all parties should have uniform 
minimum requirements for including background information on the site.   

  
i. Compliance Requirements   

 
Section 6504 of the Act, sets forth the specific information and legal provisions 
now required to be included in environmental covenants.  DEP has incorporated 
these requirements into a form that is available on their web site.  A link to the 
web site, as well as customized version of the form, can be found on my web 
site in the reference section (www.burackenvironmentallaw.com).  

 
UECA also requires that covenants be enforceable by DEP, the municipality, 
and any other party that signs the covenant as a “holder.”  A “holder” is a third-
party, other than the municipality, having an interest, specifically recognized in 
the document, in compliance with the covenant’s terms.  The statutory 
requirements apply to all covenants recorded after February 16, 2008.  The 
statute also requires that deed restrictions filed before that date, all the way back 
to 1995, must be upgraded and re-recorded as Environmental Covenants, by 

                                                 
23 “Vapor Intrusion Into Buildings from Groundwater and Soils under Act 2 Standards,”,No. 253-0300-100, Jan. 24, 
2004; available at http://www.dep.pa.state.us/dep/deputate/airwaste/wm/landrecy/default.htm; see also Technical 
Guidance, supra note 31, Section IV.A.4.  

http://www.burackenvironmentallaw.com/
http://www.dep.pa.state.us/dep/deputate/airwaste/wm/landrecy/default.htm
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February 16, 2013. 24 The obligation to convert prior deed restrictions applies to 
the current owner of the property, even if they were not involved in the initial 
Act 2 approval or filing of any deed restriction.25 

 
C. EVALUATION OF POTENTIAL STATUTORY LIABILITY 
 

1. DEP Buyer-Seller Agreements Under Act 2    
 

It is common for purchasers of Brownfield sites, as well as their lenders, to worry about 
taking title to property before necessary remediation and/or DEP approval of Act 2 
standard attainment has occurred.  In order to facilitate Brownfield redevelopment, DEP 
will, in appropriate cases, enter into a “Buyer-Seller Agreement.” Such agreements 
provide a covenant not to sue the Buyer for pre-existing conditions that are documented 
in the Act 2 site investigation process, provided that the Seller (or Buyer) agrees to 
complete the Act 2 approval process and demonstrate attainment with one of the Act 2 
standards.  Once attainment of Act 2 standards is achieved, the Agreement provides that 
the Buyer and Seller both receive a release from liability as provided by Act 2 section 
501 (a)(3).  The Buyer Seller Agreement also obligates the parties to create and enforce 
any required institutional controls that will be associated with a remedial approval.  

 
Practitioners should note that there is no specific statutory or regulatory authority that 
addresses Buyer-Seller Agreements, although there is an Environmental Hearing Board 
decision upholding DEP’s authority to do so.26   

 
2. Extent of Act 2 Release of Liability 

 
Upon demonstration of attainment of Act 2 standards, and receipt of DEP approval, the 
statute provides for release of liability for all identified contaminants, pursuant to state 
environmental statutes, including citizen suits under those statutes.  Covenants not to sue 
in Buyer-Seller Agreements, and ultimate Act 2 liability protection upon attainment of 
standards, run with the land and are applicable to future owners and occupants of the 
site.27   

 
The Act 2 release does not apply to third-party suits for common law damages.28  The 
liability release also does not cover federal laws.  In most instances, EPA does not 
interfere after DEP has approved an Act 2 site remediation.  PA DEP and U.S. EPA 
Region III have entered into a Memorandum of Agreement (MOA).29  The MOA certifies 
that PA ACT 2 is a qualified State Response Program for purposes of CERCLA section 
128(a)(2).30  Consequently, EPA is required to defer to DEP jurisdiction over ongoing 

                                                 
24 §6517.   
25 See regulations at 25 Pa.Code §253.10(b).   
26 Chirico v. Commonwealth, Dept. of Envtl Protection, No. 2001-048-MG (Envtl Hearing Bd, Jan. 28, 2002).  
27  Act 2 §501(a)(3); 35 Pa. Cons. Stat. § 6026.501(a)(3). 
28 PA Act  2 §502, 35 Pa. Cons. Stat. §6026.502. 
29 April 21, 2004.  Available at http://www.dep.state.pa.us/dep/deputate/airwaste/wm/landrecy/default/htm. 
30 Id. 

http://www.dep.state.pa.us/
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Act 2 clean ups, absent a determination of imminent and substantial endangerment that 
warrants overriding the State, or that a new release has occurred.31  An area not covered 
by this understanding is remediation of PCB contamination under the Toxic Substances 
Control Act (TSCA).  EPA retains regulatory jurisdiction, and the regulatory 
requirements of EPA are more stringent and substantially more burdensome.32 

  
3. Potential Strict Liability of New Site Owners  for Remediation of Historic 

Contamination    
 

Under federal and state statutes, any property owner is liable for contamination regardless 
of causation by a previous owner.  Parties entering into a lease, easement, or other 
arrangement which gives them significant control over land and/or buildings or tanks at a 
property, may also take on strict liability, which must be carefully considered in drafting 
legal documents (See discussion below) 

 
a. CERCLA Liability 

  
It is well established that a party holding fee title to real estate is strictly liable under 
Section 107 for any release of hazardous substance on that property, regardless of 
when or why it began.  For a buyer of property there are two legal theories which can 
support a claim against another liable party to share remedial costs:  1) Argue that the 
harm itself is “divisible” such that a previous site occupant can be held to have a 
majority “apportionment”;33 or 2) Seek equitable contribution pursuant to section 
107(a) against one or more parties who owned or operated the property in the past “at 
the time of disposal”. 34  In some instances a Buyer will assert such claims against 

                                                 
31 Id.     
32 A difficulty to consider is the MOA strategy for PCB remediation.  The MOA provides that all clean ups subject 
to DEP jurisdiction will be conducted in accordance with EPA PCB clean up regulations under the Toxic Substances 
Control Act (TSCA), 15 U.S.C §§2601-2692;   See generally, discussion of TSCA at Vol. 5, Chapter 27, supra.  
PCB regulations are found at  40 CFR Part 761.  Nevertheless, DEP statewide non-residential health  standards for 
some PCB arachlors ( see 25 Pa. Admin. Code Chapter 250 App. A Table 3. )  are considerably higher than the  
regulatory thresholds and soil clean up standards  set forth in federal  TSCA PCB regulations.  See, e.g.,  40 CFR § 
761.125.  This creates regulatory uncertainty for remediation of PCB contaminated soils as well as  for determining 
the levels of PCB that may be allowed to remain in material to be used as fill for site construction, pursuant to the 
Fill Management Policy.  
33 See e.g. Beazer East, Inc. v. Mead Corp, 412 F.3d 429 (3d Cir. 2005), cert. denied 546 U.S. 1091 (2006), aff’d 
and remanded, 525 F.3d 255 (3d Cir. 2008) However, apportionment is only granted when parties can establish 
evidence providing a reasonable basis for attributing a specific percentage of the harm to one party.  See Burlington 
Northern & Santa Fe Ry. v. U.S., 556 U.S. 599 at n.9 (2009) (“[A]ctual apportionment . . . was properly rooted in 
evidence that provides a reasonable basis for identifying the percentage of the harm attributable to [one party].”).  
 
34 The actual contribution provision in CERCLA is section 113.  However there has been extensive litigation over 
how that provision may be used.  Despite two rulings from the Supreme Court, the issue is still murky, but it is 
reasonable to conclude that section 114 contribution can only be asserted by a party that has been sued, but a party 
who incurs response costs beyond their fair share can still has an implied right to make a contribution claim under 
section 107.  Cooper Indus. v. Aviall Servs., 543 U.S. 157 (2004) (contribution actions sought under section 113 are 
limited to cases in which there is a predicate “civil action” under section 106 or section 107); U.S. Atlantic Research 
Corp., 551 U.S. 128 (2007) (holding that private parties, even PRPs, may bring section 107 cost recovery suits and 
section 107 may cover certain actions where a section 113 action is unavailable).      
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former site occupants before closing, and attempt to negotiate a settlement that will 
help fund necessary remedial action.       

 
b. Liability Pursuant to the PA Hazardous Sites Cleanup Act (HSCA)  

 
Similar to the federal CERCLA statute, HSCA broadly defines what constitutes a 
“release” of a hazardous substance,35 and establishes liability for owners, operators, 
transporters, and those who arranged for disposal of a hazardous substance.36  With 
respect to past owners, HSCA holds liable any party that owned or operated a site 
“during the time of the release.”37  Unlike CERCLA’s terminology of owning or 
operating “at the time of disposal,”38 the HSCA definition has been interpreted to 
essentially impose liability on any party in the chain of title.39   

 
In order to facilitate recovery of clean up costs by DEP, HSCA creates a lien with 
priority as of the date notice of an award of costs is given by DEP to appropriate 
county officials.  The lien attaches to all property owned by a responsible party, 
including the site that was remediated.40 

 
There are a number of defenses and exclusions to liability provided by HSCA. 
Financial institutions are protected under several provisions of HSCA41 as well as the 
subsequently enacted Economic Development Agency, Fiduciary and Lender 
Environmental Liability Protection Act. 42 

  
c. PA Clean Streams Law  
 

The Pennsylvania Clean Streams Law (CSL)43 regulates all aspects of groundwater 
and surface water quality and use, through a comprehensive program of permits, 
discharge limits, water quality standards, best management practice requirements, and 
regulation of sewage treatment facilities.  The CSL also provides enforcement 
authority to DEP for violation of regulatory requirements or for causing or creating a 
danger of water pollution.  The statute can impose a broad scope of liability whenever 
there is contaminated groundwater involved.  Liability can extent to the owner or the 
“occupier” of property.  There must be more than the mere right to control the 

                                                 
35 See e.g., In re Joshua Hill, Inc., 294 F.3d 482 (3d Cir. 2002) (Placing hazardous materials in an unlined landfill 
constitutes a “release” even without proof of exactly how these contaminants migrated into groundwater).  
36 35 Pa. Stat. Ann. § 6020.701.  The Act defines “operator” as “[a]ny person who manages, supervises, alters, 
controls or has responsibility for the operation of a storage tank.”  Id. at § 6021.103; see also Buttzville Corp. v. Gulf 
Oil Co., No. 2117-1991, slip op. at 13-14 (Pa. C.P. 1998) (interpreting the definition of an “operator”).  
Furthermore, liability can extend to municipalities.  PFG Gas, Inc. v. Commonwealth, 740 A.2d 297 (Pa. Commw. 
Ct. 1999) (rejecting Commonwealth’s claim for sovereign immunity).   
37 Id.   
38 42 U.S.C. § 6927. 
39 See, e.g., Andritz Sprout-Bauer, Inc. v. Beazer-East, Inc., 12 F.Supp. 2d 391, 407 (M.D. Pa.  1998).   
40 Id. at §6020.509. 
41 Id. at §6020.103 (definitions of owner or operator, and responsible person).   
42 Id. at § 6027.5-6027.7.   
43 35 Pa. Stat. Ann.  §§691.1-1001. 
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property.44  However, active use of a lease or easement interest will apparently 
suffice.45   

 
d. PA Tank Statute  

 
An essential step in environmental due diligence is to determine if there are any 
underground storage tanks on the property because landowners may be liable for 
damage, contamination or pollution caused by the tank, as discussed below.  The 
Pennsylvania Storage Tank and Spill Prevention Act46 (Tank Act) applies to both 
underground (UST)and aboveground(AST) storage tanks  that are not regulated under 
other statutes.47  Tanks are regulated if they store petroleum or materials defined as 
hazardous substances under the federal Superfund law.48  All regulated tanks must be 
registered under the Act, and the owner must pay annual fees based on the size and 
contents of the tank.49  Generally, certified contractors must be used for the 
installation, inspection, or removal of all regulated tanks. 50  

  
i. Underground Storage Tanks   

 
(a) Generally 

 
The Tank Act and DEP regulations require tank owners and operators to 
install and maintain specific leak prevention and detection equipment and 
practices, as well as requiring corrective action to investigate and 
remediate confirmed UST releases.51  There are also specific release 
reporting requirements for UST releases, which include investigation and 
confirmation of suspected releases within 7 days,52 notification of 
confirmed releases to DEP within 24 hours,53 notification to the 
municipality within 15 days, and written follow up notification to DEP 
within 15 days.54  While the extent of a release is being characterized, 
UST regulations require that interim remedial measures be initiated, 
including source control, and a preliminary evaluation of potential impact 

                                                 
44 Redevelopment Auth. of Allegheny County v. Stepanik, 25 Pa. Cmwlth. 180, 360 A.2d 300 (1976) aff'd, 479 Pa. 
199, 387 A.2d 1292 (1978). 
45 This became a determinant fact in Natiello v. Dep’t of Envtl. Prot., in which the Natiellos gave DEP access to 
their property to perform some remediation, but did not convey a leasehold interest to the Department to make it a 
“responsible party” within the meaning of the Act.  990 A.2d 1196, 1202 (Pa. Commw. Ct. 2010) appeal denied, 
267 MAL 2010, 2011 WL 692970 (Pa. Mar. 1, 2011) (finding the Natiellos responsible as the “owners”).  
46 35 Pa. Stat. Ann. § 6021, et seq.  
47 Id. at §6021.103.   
48 Id.  
49 See regulations at 25 Pa.Admin. Code § 971.1-973.12.   
50 25 Pa.Admin. Code § 245.21, 245.31.   
51 Id. at § 245.301-245.313; see generally, DEP guidance document entitled, “Closure Requirements for 
Underground Storage Tank Systems” (April 1, 1998). 
52 Id. at §245.304(a). 
53 Id. at § 245.305. 
54 35 Pa. Stat. Ann. § 6021.904; 25 Pa. Admin. Code § 245.305(e).   
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to drinking water wells in the area.55  The latter requirement is intended to 
discourage the common practice of deferring such evaluation until all 
groundwater sampling data is obtained and reported.   

 
(b) Liability of Owners and Operators    

 
A tank owner or operator is strictly liable for all damage, contamination, 
or pollution that occurs within 2,500 feet of the perimeter of the tank site, 
unless the owner can prove by clear and convincing evidence that the 
substances contained in the tank did not contribute to the contamination.56  
This presumption has been applied extremely strictly against defendants in 
tank cases, even when there is evidence suggesting another potential 
source57 or uncertain evidence that a tank actually leaked.58   

 
Both owners and operators of a UST, as well as the landowner and 
“occupier” can be held liable for a release.59  As a practical matter, this 
means that determinations of who “owns” the tanks (expressed in tank 
registrations, lease agreements or other contracts), do not affect statutory 
liability.  In contrast, a past owner is only considered an “owner” if they 
actually owned the tank after November 8, 1994, or owned it and removed 
its contents prior to that date.60  Prior operators who did not own the tanks 
do not fit within the statutory definition.  Moreover, owners prior to 
November 8, 1984 who sold their property with tanks and contents intact, 
have been held not to be liable under the Act.61 Determining tank 
“ownership” may depend upon whether the tank was considered a 
“fixture,” title to which passed with the property when conveyed.62 

 
UST regulations also require owners and operators of tanks to establish 
evidence of financial responsibility.63  In order to assist UST owners and 
operators with the potentially high cost of release investigation and 
remediation, Pennsylvania has established an Underground Storage Tank 
Indemnity Fund (USTIF) which is administered by the PA Insurance 
Department.64  The USTIF reimburses investigative and remedial costs, 
and third-party damage claims, up to $1.5 million per release,65 for UST 

                                                 
55 25 Pa. Admin. Code §245.306(a)(4).   
56 35 Pa.Stat. Ann. § 6021.1311; see Lehigh Gas and Oil Co. v. Commonwealth, Dept. of Envtl Resources, 671 A.2d 
241 (Pa. Commw.  1995), allocatur denied, 546 Pa. 650, 683  A.2d. 886 ( 1996).  
57 See, e.g., Bruni v. Exxon Corp., 52 Pa. D.& C. 4th  484 (Pa. Com. Pl. 2002).  
58 See e.g., W.N. Stevenson Co. v. Oslou Corp., No. CIV. A 97-CV-6841, 1999 U.S. Dist. LEXIS 1750 (E.D. Pa. 
Feb. 23, 1999).   
59 35 Pa. Pa. Stat. Ann. § 6021.103. 
60 Id.   
61 F.P. Woll & Co. v. Fifth & Mitchell  St. Corp., No. 96-5973, 1999 U,S. Dist. LEXIS 894  ( E.D. Pa. Feb. 4, 1999).   
62 See e.g., Smith v. Weaver, 665 A.2d. 1215  (Pa. Super.  1995) ) (Whether or not ownership of an abandoned 
underground tank passed with title to the property is a jury question). 
63 25 Pa.Admin. Code §245.701. 
64 See PA Insurance Department regulations at 25 Pa. Code §§ 977.1-977.61.   
65 35 Pa. Cons. Stat.  §6021.704.  Prior to 2001, the amount of coverage was only $1 million.   
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releases determined to be “eligible” pursuant to USTIF regulations.66 In 
many instances, due diligence reveals prior UST releases that are the 
subject of ongoing groundwater monitoring or remediation.  In such cases, 
it is essential to assure that USTIF coverage is properly assigned so that it 
may continue after closing.  USTIF has consistently held that coverage is 
only required for tank owners and operators who paid statutory premiums, 
and not for the consultants actually doing the remediation, or subsequent 
owners (unless rights are properly assigned).    

 
e. Above Ground Storage Tanks   

 
Aboveground storage tanks (ASTs) used for storage of heating oil for on-site 
consumption are exempt from the Tank Act, as are tanks having a capacity of 1100 
gallons or less and used for storing motor fuel or oil for non-commercial purposes.67   

 
Owners of ASTs having a capacity of more than 21,000 gallons are required to 
comply with regulations requiring inspections and upgrades where necessary to meet 
technical standards.68 Such owners and operators must also develop a Spill 
Prevention Response Plan.69  With regard to ASTs having a capacity of less than 
21,000 gallons, a more limited set of technical requirements applies.70   

 
In the event of a release from an AST, the owner or operator is required to 
immediately notify the county emergency management agency, the PA Emergency 
Management Agency, and all downstream water companies, municipalities and 
industrial water users within a range of 20 miles, and, as soon as practicable but no 
less than 24 hours, the regional office of the DEP.  71   

 
D. LIABILITY FOR PRIVATE LAW SUITS 
  

1. Generally 
 
A thorough evaluation of potential liability for environmental conditions must include the 
possibility of being targeted in the future for private law suits.  Neighboring residents 
allegedly impacted by contamination from your site can file private actions under several 
environmental statutes, seeking statutorily required remediation and/or property or 
personal injury damages.  There are also numerous common law damage claims which 
can be asserted at the same time.  A typical damage claim will invoke private action 

                                                 
66 25  Pa. Admin. Code.  § 977.31 
67 25 Pa. Admin Code $245.1 (defining aboveground storage tank). 
68  See 25 Pa. Admin. Code § 245.603; 35 Pa. Stat. Ann.  §§6021.901-904; see also “Interim Policy for 
Implementing the General Operating Permit Strategy for Aboveground Storage Tanks,” Doc. No. 393-2318-005 
(PADEP December 2, 2000).   
69 Id.   
70 See Subchapter G, 25 Pa. Admin. Code §§245.601-616. 
71 35 Pa. Stat. Ann. § 6021.904; see also 25 Pa Admin. Code § 245.305. 
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authority under HSCA72 and a cost recovery action under section 107 of CERCLA,73 as 
well as negligence, nuisance, and “trespass.”  If contamination has spread from an 
underground storage tank, a claim will start with the PA Storage Tank and Spill 
Prevention Act.74  Such cases may be brought by multiple plaintiffs, represented by 
counsel working under a contingent fee arrangement.  This makes such claims more 
difficult to settle without a substantial cash payment in addition to an agreement to 
remediate.    

  
In order to properly evaluate the risk of private law suits, it is necessary to obtain and 
carefully consider any previous data which suggests migration of groundwater 
contamination to or past the property boundary.  Once groundwater contamination moves 
under a neighboring property, there is a potential for property devaluation claims, even if 
public water is used. If groundwater contamination infiltrates stormwater drainage lines 
or other subsurface utilities, it can reach the basements of adjacent as well as more distant 
buildings in the form of detectable fumes or contaminated sump back up.  Such situations 
can lead to damage claims of illness or even wrongful death.     

 
a. HSCA   

 
There are several provisions in HSCA addressing private claims for relief.  Citizen 
suits are provided for in Section 1115, for any person affected or threatened by 
personal injury or property damage.  Citizen suits require 60-day written notice to the 
defendant, local government and DEP.75 This section has been held to authorize, 
among other things, claims for medical monitoring funds.76  HSCA Section 705 
creates a private right of contribution.77  Section 702 sets forth the liability of owners, 
operators, transporters, and those who arranged for disposal of hazardous 
substances,78 but does not specifically provide for private cost recovery actions.  
However, the courts have consistently implied such a private cause of action79 and 
have held that one must have a defense to liability in order to impose joint and several 
liability on another pursuant to this section.80   

                                                 
72 Citizen suits under HSCA are covered by 35 P.S. §6020.1115(a).  Private citizens may seek personal injury and 
property damages, and may also seek reimbursement of response costs. See Smith v. Weaver, 665 A.2d 1215( Pa. 
Super. 1995) 
73 See previous discussion regarding cost recovery under section 107 versus contribution actions under CERCLA 
section 113.   
74 See 35 P.S. §6021.1305(c).  Citizen suits may include claims for response costs and property damage.  Centolanza 
v. Lehigh Valley Dairies, Inc., 658 A.2d 336 (Pa. 1995).  Legal fees may also be awarded.  35 P.S. §6021.1305(f).     
75 Id. at § 6020.1115.  Note that relief sought under Sections 702 and 1101 of the HSCA are not subject to the 60-
day notice requirement.  Black v. Metso Paper USA, Inc., 240 F.R.D. 155 (M.D. Pa. 2006).   
76 See Redland Soccer Club, Inc. v. Dept. of the Army, 548 PA.178, 696 A.2d 137 (Pa. 1997).  
77 35 Pa. Stat. Ann. § 6020.705. 
78 Id. § 6020.702. 
79 Bethlehem Iron Works, Inc, v. Lewis Industries, Inc., 891 F.Supp. 221, 225-26, (E.D. Pa.  1995); Smith v. Weaver, 
445 Pa. Super. 461, 665 A.2d 1215, 1221 (Pa. Super. 1995)  
80 Darbouze v.Chevron Corp., 1998 U.S. LEXIS 12744, No. 97-2970, (E.D.Pa.  Aug. 19, 1998).  The distinction 
between citizen suits and cost recovery actions is addressed somewhat inconsistently in the various state and federal 
HSCA decisions.  However, it is noteworthy that the Pennsylvania Supreme Court in Redland Soccer Club, supra 
note 181, stated that “A plaintiff cannot bring a citizen suit under section 6020.702.  Instead, a plaintiff must bring a 
citizen suit under section 6020.1115, and may seek the relief available to private plaintiffs included in section 
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b. PA Tank Act   
 

The Tank Act provides for citizen suits seeking injunctive relief for violations of the 
Act.81  However, it does not specifically provide for citizen suits seeking to recover 
damages and remediation cost reimbursement.  Nevertheless, the Pennsylvania courts 
have upheld an implied private right of action for both remedial costs82 and for 
personal injury claims.83  The courts have also held that the 2,500 feet liability 
presumption applies in private actions.84   

 
c. Common Law Actions  

 
A typical private law suit will add various common law claims to any statutory citizen 
action.  Typical theories include negligence, nuisance, and trespass.  Trespass is of 
particular significance for a property owner who did not cause contamination, 
because it is based on legal responsibility for releases of contamination from a 
property rather than an allegation of fault or failure to act.   

     
E. LIMITATION OF LIABILITY AS AN INNOCENT PURCHASER OR  

“BONAFIDE PROSPECTIVE PURCHASER” (BFP) 
 

1. HSCA Innocent Purchaser   
 

HSCA Section 701 sets forth an “innocent purchaser” defense.  Eligibility criteria include 
no previous knowledge of contamination despite diligent inquiry, due care to minimize 
releases, and no contribution to the contamination. This is a Catch-22 standard, because a 
diligent Phase I investigation will usually reveal all areas of concern, and a diligent Phase 
II investigation will usually find any contamination associated with areas of concern.  
Failure to identify the area of concern or to sample it will usually be construed as 
inadequate due diligence. 

   
2. CERCLA Bonafide Prospective Purchaser(BFP) Defense  

 
CERCLA goes a step further in limiting liability even contamination is known before 
closing.  With respect to any groundwater contamination discovered, a purchaser of real 
estate may be immune from liability for remediation or clean up costs as an owner of the 
property, under the “bona fide prospective purchaser” (BFP) provision at sections 

                                                                                                                                                             
6020.702. . . .”  In light of this view, the court awarded attorneys fees, ostensibly pursuant to section 1115, for 
seeking a medical monitoring trust fund “under section 6020.702.”  Id.   
81  35 Pa. Stat. Ann.  § 6021.1305(c).  Citizen suits are subject to a 60 -day notice requirement (to DEP and the 
defendant) unless there is imminent threat. Id. § 1305(b), (d).  However, the specificity requirements for the notice 
letter have been deemed to be minimal.  See e.g., Darbouze v. Chevron Corp., Civ. Act. No. 97-2970, 1998 U.S. 
Dist. LEXIS 81, (E.D. Pa. Jan 9, 1998). 
82 Centolanza v. Lehigh Valley Dairies, Inc., 540 Pa. 398, 658 A.2d 356 (1995). 
83 Wack v. Farmland Industries, Inc., 744 A.2d 265 ( Pa. Super. 1999). 
84 Id.  However, the scope of the presumption in private cases is somewhat uncertain in light of the holding in 
Juniata Valleyh Bank v. Martin Oil Co., that the presumption only applies to current owners and not to past owners.  
736 A.2d 650 (Pa. Super. 1999).    
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107(q)(1)(C) and 101(40) of CERCLA.  These sections were added to the law in January 
of 2002, and apply to one who acquires property with notice that it “is or could be 
contaminated.”  In such instances, the owner is exempt from liability under CERCLA 
section 107.  However, EPA can still subsequently seek to recover its response costs by 
perfecting a lien against the property.  The maximum amount of recoverable cost in this 
manner is the extent to which property value has been increased by remediation activities.   

 
a. Qualifying Criteria for Liability Exceptions    

 
In order to qualify for the BFP liability exception one must satisfy both of the 
following threshold criteria: 

 
• Proof of having undertaken “all appropriate inquiry,” as defined in section  

101(35)(B)(iv)(I); 
• Proof of having exercised “appropriate care by taking reasonable steps” to stop 

any continuing release and to prevent any future release or human exposure to a 
release.   

 
i. Appropriate Inquiry  

 
The final standard for “all appropriate inquiry” (AAI) became effective on 
November 1, 2006.85  EPA takes the position that the ASTM Standard E1527-
00 for Phase I investigation is “consistent with the AAI final rule”.86 

 
For a purchaser of real estate to meet the “all appropriate inquiry” standard, a 
Phase I environmental investigation must be conducted by an “environmental 
professional,”87 who must complete the following: interview past and present 
owners, operators, and occupants88; review sources of historical information 
regarding the site89; search for recorded environmental liens90; review federal, 
state, tribal, and local government records91; and visually inspect the property, 
as well as adjoining properties for evidence of hazardous substances.92    

 
ii. Appropriate Care  

 
The “Appropriate Care” standard is a bit more complex and demanding for 
purchasers of real estate.  In defining what “reasonable steps” must be taken to 
prevent exposure, the EPA claims Congress intended “reasonable steps” 

                                                 
85 40 C.F.R. §§ 312, et seq. 
86 Environmental Protection Agency, Comparison of the Final All Appropriate Inquiries Standard and the STM 
E1527-00 Environmental Site Assessment Standard, at 1 (2005), 
http://www.epa.gov/brownfields/aai/compare_astm.pdf.   
87  40 C.F.R. § 312.10(b) (defining an “environmental professional”).  
88  Id. at § 312.23. 
89  Id. at § 312.24. 
90  Id. at § 312.25. 
91  Id. at § 312.26. 
92  Id. at § 312.27. 

http://www.epa.gov/brownfields/aai/compare_astm.pdf
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requirement to be aligned with traditional common law principles and the 
existing CERCLA definition of due care.  The CERCLA due care definition 
requires a party establish that it “exercised due care with respect to the 
hazardous substance concerned, taking into consideration the characteristics of 
such hazardous substance, in light of all relevant facts or circumstances.”93  
Failing to take any action would likely be considered a failure to meet the 
reasonable steps requirement.94  However, the EPA does not expect a BFP to 
actively address contaminated groundwater beneath a site, caused by an off-site 
source.95  Nevertheless, a BFP may very well be obligated to undertake 
emergency measures to contain waste, repair a cap or other short-term 
measures, if reasonably necessary.   

 
As a purchaser of real estate who plans to commence construction on the 
property, reasonable steps to prevent human exposure may require a careful 
assessment of construction plans in light of proximity to residual contamination 
areas or contaminated groundwater.  In some instances, EPA may have already 
established required buffer zones, no-construction zones or limitations on types 
of construction, in the form of institutional controls.  Compliance with all such 
measures is one of the criteria that are required to maintain legal status as a 
BFP.  Such restrictions must be carefully evaluated before site acquisition, 
because EPA may have limited development options or even compromised 
development feasibility altogether.  For example, EPA may require that a 
particular area be maintained as a paved cap over contaminated residual soils at 
depth.  However, local development approval may require open space acreage 
that cannot be satisfied without the paved area.  EPA may also have designated 
certain areas as not to be disturbed, while construction of utility lines or 
drainage swales may require access to these areas.   

 
iii. Additional Qualifying Criteria  

 
In order for a purchaser of real estate to preserve status as a BFP, the purchaser 
must also comply with several continuing obligations set forth in the statute: 

• Abide by any land use restrictions or other institutional controls established 
by EPA in conjunction with response action; 

• Provide cooperation and access to EPA as necessary, including compliance 
with any information requests; 

• Provide all legally required notices with respect to the property.96 
                                                 
93 Ashley II of Charleston, LLC v. PCS Nitrogen, Inc. 746 F. Supp. 2d 692 (D.S.C. 2010). 
94  Id. 
95 The duty of appropriate care does not include implementation of remediation for contaminated groundwater under 
the site that originates from elsewhere. EPA’s May 24, 1995 Policy on owners of property having contaminated 
aquifers, clearly protects innocent property owners from such obligations.  Moreover, the CERCLA amendments at 
section 107(q)(1)(D) specifically codified this policy.  .  
96 Title 42 of the United States Code, Section 9603(a) requires that any person in charge of a facility immediately 
notify the National Response Center of any release of a hazardous substance once it has knowledge of a release. The 
CERCLA obligation to comply with legal notice requirements includes any applicable state release reporting 
requirements.  EPA’s March 2003 Guidance explains that the legislative intent was to include state and local 
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• To qualify as a BFP, the purchaser must also demonstrate that the person is 
not affiliated with any potentially liable party as defined by the statute and 
interpreted by the common law.97   

 
b. EPA “Windfall Lien”  

 
A BFP, a purchaser of real estate would be immune from personal liability for 
contamination originating off site, but may be subject to placement of a lien on the 
purchased property pursuant to CERCLA section 107(r)(2).  The maximum amount 
of the lien is the amount of sale value attributable to EPA response action.  EPA has 
incurred some limited response costs carrying out the investigative work described 
above.  However, it is reasonable to conclude that such work has had no impact on 
the sale value of the property.  In any event, EPA is unlikely to impose a lien, in light 
of the provisions of its July 16, 2003 Interim Guidance.    The Guidance confirms that 
EPA does not intend to seek a lien against properties where there is no remediation or 
where fair market value is paid for the property.   

 
F. CONTRACTUAL STRATEGIES FOR LIMITATION OF LIABILITY 
 

Traditional contractual provisions addressing environmental liability include those discussed 
below.  An important caveat is that contractual agreements between parties do not affect 
direct statutory liability to either a government agency or a private plaintiff seeking statutory 
enforcement or damages.  Nevertheless, contractual allocation of liability is likely to be given 
consideration by a court in the equitable allocation of remedial costs pursuant to a 
contribution action under CERCLA or HSCA.   

 
1. Indemnity 

Indemnities come in many different forms, depending on the extent of known 
environmental impact, the history of the property, and the negotiating leverage of Buyer 
and Seller.  At one end of the spectrum, Seller indemnifies Buyer for all liabilities 
resulting from any pre-closing condition, including conditions which may have been 

                                                                                                                                                             
reporting requirements as well as those applicable under CERLA.  Thus, for example, discovery of new groundwater 
contamination during site investigation to assure appropriate care, would be reportable to the state agency, and 
failure to do so would jeopardize the BFP exclusion. Discovery of new soils is more complicated, however.  State 
laws vary on the requirement to report historic releases that do not obviously involve groundwater.  In some states, 
reporting requirements will depend upon the concentration found.  In some states, any release to the environment 
may be reportable.  In Pennsylvania, the obligation to report is measured by the likelihood that a release is impacting 
surface water or groundwater.  Under CERCLA itself, the obligation to report historic releases is somewhat murky.   
CERCLA release reporting obligations generally under section 103(a), are based on exceedance of an established 
reportable quantity (measured in volume over a 24-hour period, versus concentration).  This concept does not make 
sense in the context of discovery of historic contamination.  However, EPA has, in the past, taken the tenuous 
position that historic releases may constitute a “continuous release” that would be reportable. The EPA’s position is 
that notification would be considered an essential indicator of “appropriate care” with respect to stopping releases. 
97 In reaching its conclusion with regard to the purchaser’s affiliation with potentially liable parties, the District 
Court of South Carolina interpreted “affiliated” broadly, to include parties to which the purchaser had granted 
indemnity and a release of risk for response costs.  Ashley II of Charleston, LLC v. PCS Nitrogen, Inc., 746 F. Supp. 
2d 692 (D.S.C. 2010).     
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caused by a site occupant prior to Seller, with no termination date for the indemnity. 
Seller may also indemnify for breach of any environmental representation or warranty. At 
the other end of the spectrum, Buyer indemnifies Seller (an intermediate owner who did 
not conduct operations at the property) for all liabilities, with no time limitation.  Seller 
would likely combine this with an “as-is/where-is clause (see below).  Compromise 
versions of an indemnity might require Seller indemnity only for conditions identified 
during pre-closing due diligence; and/or for a specific period of 5-10 years.   
Indemnities can be effective, but only if the indemnitor has the assets to back it up, and is 
likely to remain in business for the necessary period of time. Indemnity enforcement can 
also be complicated if Buyer continues site operations which are later determined to be 
causing groundwater contamination, and it is difficult to allocate fault.  Examples would 
include use of a storage tank having a slow leak, use of sub-surface drain lines which 
leak, having a spill of a product in an area which previously experienced similar 
contamination. 
 
There was a time when indemnities were relied on in lieu of in-depth pre-closing 
environmental investigation. Experience has shown that this approach increases the 
chances of costly litigation over the indemnity and a disappointing net outcome.     

 
2. Purchase as-is /where is with no representations 

Such a clause literally means that Buyer has had the opportunity to inspect and is willing 
to take the property as he finds it, with no Seller representations or warranties.  Unless 
there is a specific exception noted, Buyer will have no cause of action for indemnity after 
closing. However, an as-is clause by itself, will not necessarily foreclose a statutory claim 
by Buyer after closing, although it might affect any equitable allocation of costs that a 
court undertook to resolve that claim.  A Seller wanting to close that door further, would 
typically add a provision that Buyer assumes all environmental liability, including 
without limitation, liability for response costs under CERCLA, HSCA, or comparable 
laws.      
  

3. Representations and warranties that there are no areas of known site contamination 
or known violations of environmental law, except for items specified in an appendix; 

Such statements, in conjunction with an indemnity for breach, provide at least a 
minimum level of comfort for a Buyer, that Seller is not knowingly passing on a 
problematic environmental condition.  If the Seller is the only party having operated at a 
site, a knowledge representation may be valuable.  The value lessens as a function of pre-
Seller historic operational time.    
 

4. Covenant requiring specific investigation and/or remedial measures  

Once environmental conditions have been reasonably identified, and remedial solutions 
evaluated, Buyer will seek either performance of the remedy by Seller, or compensation 
for the estimated cost, via sale price reduction.  This will often take the form of a separate 
Clean Up Agreement which sets forth details on how the remedy will be selected and 
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implemented.  In many instances, the agreement will provide for seeking PADEP 
approval pursuant to the voluntary clean up program under Act 2.   
 
In some instances, Seller will insist that Buyer remediate known conditions and seek Act 
2 approval, in order to obtain a statutory release of liability that benefits both Buyer and 
Seller.    

 
G. BUILDING ISSUES—ASBESTOS  
 

Asbestos regulatory requirements imposed by OSHA are set forth at 19 CFR Sections 1910 
and 1926. Section 1910 governs occupational exposures generally and section 1926 governs 
construction activity involving asbestos material. .   

 
1. Construction Activity (Section 1926) 

 
a. Work in regulated areas is classified as Class I, II, III, or IV.  

  
i. Class I = activities involving removal of TSI and surfacing ACM and PACM 

 
ii. Class II = removal of ACM which is not TSI or surfacing material (wallboard, 

floor tile and sheeting, roofing and siding shingles and construction mastics)  
 

iii. Class III = repair and maintenance operations where ACM is likely to be 
disturbed  

 
iv. Class IV = maintenance and custodial activities where employees contact but do 

not disturb ACM and activities to clean up dust, waste and debris  
 

b. There are special regulations for Class II work.  Here is where there is a 
heightened duty above the general requirements (stated above) for Class II 
work:  
 

i. Uses standard of “competent person” - required to conduct assessment 
before/immediately upon operations  
 

ii. Exposure assessment required before start work.  Requirements apply unless 
there is a “Negative exposure assessment”.   

 
iii. Duty to notify employees of results of monitoring within 5 days (not 15 as 

generally) of receipt of results  
 

iv. Work practice requirements include protective clothing, clean room 
transferring, showers etc.    

 
v. Duty to Provide Medical Surveillance: Medical surveillance required for 

employees working 30 days/yr in Class II area. 
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2. Communication of Hazards 
 

a. Employers and building owners have specific duties to convey and retain certain 
information. 
 

b. There is a  presumption of presence of  asbestos in buildings pre-1980; 
 

c. If employer should have known, through the exercise of due diligence, that 
materials are asbestos-containing, they must be treated as such. 

 
d. Note communication duties in multi-employer workplaces  
 
e. Duties of Building/Facility Owners  

 
i. Before work begins, building/facility owners have a duty to determine the 

presence, location, and quantity of ACM at the work site  
 

ii. Duty to notify the required persons, including prospective employers, 
employees of the owner who will work in the area containing ACM or an 
adjacent area, in multi-employer workspaces, all employers working adjacent to 
ACM, tenants who will occupy areas containing ACM 

 
f. Duties of Employers 

  
i. Before work begins to identify the presence, location, quantity of ACM 

  
ii. Duty to notified the required persons as provided in section  

 
iii. All employers who discover ACM must notify the building owner and other 

employers within 24 hours of the discovery  
 

g. The presumption of ACM may be rebutted anytime pursuant to 29 CFR 
1926.1101(k)(5) 
 

h. The employer has a duty to post warning signs and affix labels on asbestos 
containing containers. 
 

i. Employee Information and Training Employer must implement a training 
program and ensure employee participation  

 
3. General Work Place Requirements for Asbestos (Section 1910) 

 
a. Initial Monitoring 

 



23 
 

First, employers have a duty to determine whether worksite has asbestos containing 
material (ACM)/presumed asbestos containing material (PACM) in excess of 
permissible exposure levels (PEL).  
 

i. If employer can show reliance on objective data98 that demonstrates that 
asbestos is not capable of being released in airborne concentrations at or above 
the TWA/excursion limits, then no initial monitoring is required. 
  

ii. However, if employer determines airborne concentrations exceed PEL in an 
area, the employer must designate this area a “regulated area”  

 
b. Regulated Areas 
 

Once an area is designated a regulated area, certain precautions must be put in place 
 

i. [Here: the area became a regulated area when work was started due to the 
disturbance of ACM] 

 
ii. Limit Access: to any person authorized by the employer or any employee 

required to be in such area to perform duties  
 

iii. Respirator: must supply respirator and require its use by anyone entering the 
area 

  
iv. Prohibit: employees from eating, drinking, smoking, chewing gum/tobacco, or 

applying cosmetics in such area  
 

v. Medical Surveillance: required if employee works 30 days in regulated area  
 

c. Continued Monitoring 
 
Monitoring is then required for employees who are or may be exposed to the 
regulated area.  
 

i. Must be done at least every 6 months; monitoring must be frequent enough to 
accurately represent exposure levels.   
 

ii. Additional monitoring is required if there is a change in work practices that may 
result in new/increased exposure  

                                                 
98 Although the regulations do not define “objective data,” the method of monitoring for the section determining 
whether initial monitoring is required is defined as the method described in Appendix A, or an “equivalent method.”  
The requirements for an equivalent method are set forth in 29 CFR 1910.1001(d)(6)(iii)(A)-(C), which requires data 
collected in side-by-side field and lab comparisons; the comparison must indicate that 90% of the samples in the 
range of 0.5 to 2.0 times the permissible limit have an accuracy range of +/- 25% at a 95% confidence level; and the 
method is documented and results of comparison testing are maintained.  



24 
 

iii. Method of monitoring is outlined in Appendix A or must meet requirements 
found in 1910.1001(d)(6)(iii)(A)-(C) (see FN 1) and use labs with quality 
assurance programs  
 

iv. Employees must be notified with the results of the monitoring & corrective 
actions to be taken within 15 days of receipt of the results 

 
d. Record Keeping 
 

Maintain records of all measurements of monitored employee exposure, objective 
data in support of any exemption from duties, and medial surveillance  

 
e. Termination of Monitoring 
 

Employer may discontinue monitoring if initial or period monitoring reveals 
concentrations below PEL  

 
3. Permissible Exposure Limit (PELS) 

  
a. TWA (Time Weighted Average Limit) 
 

Ensure employee is not exposed to asbestos concentration greater than .1 fiber per 
cubic centimeter of air averaged over 8 hours  

 
b. Excursion limit 
 

Ensure employee is not exposed to concentration greater than 1.0 fiber per cubic 
centimeter of air averaged over 30 minute sampling period  

 
c. Duty to Provide Warning Signs  

 
i. Must be displayed at every regulated area  

 
ii. Must be displayed at all approaches to regulated areas  

 
iii. Must include:  

 
iv. All signs must include foreign languages, pictures/graphics and otherwise 

ensure comprehension by all employees 
 

v. If employees are reasonably expected to enter, sign must include the material 
present, its location, and appropriate work practices which will ensure the 
ACM/PACM not be disturbed.   
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d. Employee Information and Training  

 
i. Duty to train employees exposed to concentrations at or above limit in 

accordance with 29 CFR 1910.1001(j)(7) and implement program and ensure 
participation  
 

ii. Must be prior to or at initial assignment, then annually  
 

iii. Duty to ensure employee comprehends: health effects associated with asbestos, 
relationship between smoking & asbestos producing lung cancer, 
quantity/location/operations which result in exposure, controls/work practices in 
place, procedures to protect employees, use of respirators/clothing, 
purpose/description of medical surveillance program, the OSHA regs, info 
about public health orgs (Appendix I), requirements for posting signs/affixing 
labels 
 

iv. Duty to provide training course, access to info & training materials, access to 
OSHA regs, other materials upon request, and self-help programs to stop 
smoking  

 
Employer/Building owner may rebut presumption designation of material as PACM 
in accordance with section 29 CFR 1910.1001(j)(8) 
 

H. REAL ESTATE CONSTRUCTION-RELATED PERMIT 
REQUIREMENTS  

 
1. Wetland Restrictions and Permitting  

 
For purchasers of real estate who plan to build on the property, it is important to 
understand the potential impact of wetlands.  Wetlands in Pennsylvania are regulated by 
three different government agencies. The United States Environmental Protection Agency 
(USEPA) has jurisdiction pursuant to Section 404 of the Clean Water Act.  Pursuant to 
this authority, EPA issues its 404(b) Guidelines and oversees the issuance of permits 
applicable to “dredging or filling” of wetlands.  The agency that actually administers the 
permit program at the federal level is the United States Army Corps of Engineers (U.S. 
Army Corps), which also implements authority under Sections 10 and 13 of the Rivers 
and Harbors Act, and Army Corps regulations at 33 CFR § 320.4.  

 
Wetland construction permits are often an administratively complex and lengthy process, 
involving environmental impact review by multiple agencies.99  Thus the goal of the 
regulated party is to qualify, if possible, for a “nationwide permit.”100  An even more 
beneficial option is to qualify for a state permit, issued under a delegation of authority 

                                                 
99 See, e.g, U.S. Army Corps of Engineers regulations at 33 CFR § 320.4.   
100 See 33 CFR § 330.  Corps Divisions or Districts may also issue “regional permits,” applicable only within their 
jurisdictions.  See 33 CFR § 325.   
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from EPA for regulating wetland impact under Section 404 of the Clean Water Act.  Such 
a permit may limit or even obviate the need to obtain approval from the Army Corps of 
Engineers.   

 
In Pennsylvania, wetlands are regulated pursuant to the Dam Safety and Encroachments 
Act101 and the wetland regulation section of the DEP’s Dam Safety and Waterways 
Management regulations.102 DEP regulations require generally, that a project pass the “no 
practical alternatives test,” which imposes a rebuttable presumption that a non-water 
dependant project can be carried out in an alternative location with reduced impact to 
wetlands and/or the environment generally.103 

 
1. General Wetland Strategy Issues 

 
The need for wetland permitting can potentially derail a real estate deal because of the 
time delay and regulatory uncertainty.  It is therefore crucial to determine at the 
outset, whether there are wetland areas present. Where there are such areas present, it 
is crucial to determine, as early as possible, whether or not it will be feasible to 
develop the site without filling wetland areas.  If it is determined to be feasible, the 
next step is to determine if development can be reasonably planned in a manner 
which will not cause damage to the wetland via erosion or sedimentation. In order to 
carry out this evaluation, it is necessary for the developer’s professional team to 
engage in a level of site planning and design which they might not normally 
reach until later in the transaction.  Inexperienced developers are likely to resist 
incurring such soft project costs in the early going; and experienced design 
professionals may need to take the initiative to urge clients to move in this direction.  
In order to avoid potential major regulatory delays, it is extremely important to 
be able to sit down with DEP and the Army Corps District Engineer’s office and 
have a detailed pre-application conference.  By bringing serious plans to such a 
meeting, it is possible to get reliable early feedback on whether wetland issues are 
likely to be resolved in a feasible manner.  Conversely, failure to be prepared in 
this manner may result in negative feedback and delays.   

 
In addition to early site planning with respect to construction and land development, it 
is also essential to consider site contamination and remediation issues early on.  The 
pre-application conference with DEP and the District Engineer should be a time for 
discussion of detailed Phase II investigation results which indicate the need for 
excavation of tanks or soils, installation of monitoring wells, and the potential 
presence of contaminated media in or proximate to wetland areas.   

 
  

                                                 
101 32 Pa. Stat. Ann. §§ 693.1-27. 
102 25 PA. Admin. Code §105.  Wetland regulations are found at sections 105.17-20a.  DEP is also the lead agency 
for implementation of the federal Coastal Zone Management Act program.  See Pa. Exec. Order No. 1980-20, 4 Pa. 
Admin. Code §§1.361-365.   
103 25 Pa. Admin. Code § 105.18a(b)(3).  See e.g., Pennsylvania Trout, Trout Unlimited-Penns Woods West Chapter 
et. al. v. Department of Environmental Protection et..al., 863 A.2d 93 (Pa. Cmwlth. 2004)  
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2. Federal Jurisdiction Issues  
   
Federal jurisdiction over wetlands is predicated upon the existence of a “nexus” to a 
surface water body that is considered “navigable” under the Clean Water Act.  Over 
the years, the Army Corps, with the support of the federal courts, has taken an 
aggressive position, asserting jurisdiction even over wetland areas which were 
seemingly isolated from any bona fide surface stream.  In 2001, the Supreme Court 
finally articulated at least some limits on regulating isolated wetlands, in the well 
known case of Solid Waste Agency of Northern Cook County v. United States Army 
Corps of Engineers104(often referred to as the SWANCC case).  Nevertheless, the 
High Court did not eliminate the basic premise of the Corp’s regulations, that 
jurisdiction can be asserted over a seemingly isolated wetland so long as it is deemed 
“adjacent” or tributary to a navigable water.  In fact, several subsequent decisions 
have upheld jurisdiction based on extremely attenuated connections to navigable 
waters.  As a result, there may be wetland regulatory requirements for “damp” areas 
which appear isolated but arguably have an indirect connection to navigable water.  
Such connections may be via groundwater or via connection to a series of drainage 
ditches or swales. The fact that wetlands are separated from a drainage ditch by a 
berm,105 or the fact that the “connection” to navigable waters consists of several miles 
of drainage ditches and other non-navigable waters,106 will not prevent assertion of 
jurisdiction by the Army Corps.  

 
3. Nationwide Permits  

 
In order to determine the applicability and feasibility of a Nationwide Permit (NWP) 
one must consider the applicable NWP text, as well the NWP “general conditions,” 
some of which apply to all NWPs and some of which apply to specific NWPs.  One 
of the general conditions to watch for is General Condition 6, which conveniently 
states that the District Engineer may apply additional discretionary conditions.107 
There may also be Regional Conditions applicable to a NWP, with some conditions 
applicable only in a particular state.108  The two nationwide permits most commonly 
applied to residential and commercial construction are NWP 39 (Residential, 
Commercial and Institutional Developments), and NWP 43 (Stormwater 
Management).109  Both of these permits require a wetland impact of ½ acre or less, 
and must impact 300 linear feet of stream or less.  The 300 feet maximum may be 

                                                 
104 531 U.S. 159 (2001) 
105 Carabell v. U.S. Army Corps of Engineers, 391 F.3d 704 (6th Cir. 2004), cert granted 2005 WL 249859 (2005), 
remanded _547 U.S._____ (2006), 62 ERC 1481 (Slip op. June 19, 2006). 
106 E.g., United States v. Deaton, 332 F.3d 698 (4th Cir. 2003), cert. denied 541 U.S. 972 (2004) 
107  67 Fed.Reg. 2020, supra note 7, at 2089. 
108 See e.g., Baltimore District, Nationwide Permits Regional Conditions, available at 
http//:www.nap.usace.army.mil/cenap-op/regulatory/nwp_regcond_pa.pdf 
109 A general condition to note, which is applicable to most NWPs, including NWP 39 and 43, is General Condition 
13: Notification.  A Preconstruction Notification (PCN) must be submitted, and the Corp must respond within 30 
days, but they can withhold approval until they are satisfied with the information submitted, and construction may 
not commence until such approval is obtained.  Approval is deemed granted if no response is received within 45 
days.109  The PCN for both NWP 39 and 43 requires an evaluation of how wetland losses will be avoided or 
minimized, and a compensatory proposal for any wetland losses.   
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waived by the Army Corps on a case-by-case basis.110  Please note that both of 
these Nationwide Permits are superseded for any project covered by the 
PASPGP-4 permit discussed below.   

 
In working with any Nationwide Permits, it is also important to remember that they 
are only partial waivers of Army Corp authority, and that “having” such a permit 
requires demonstration of complete compliance with all specific, general and 
regional conditions.   

 
4. Joint Applications for  PADEP/U.S. Army Corps General Permits 

 
On July 1, 2011, the U.S. Army Corps of Engineers issued the Pennsylvania 
Programmatic General Permit-4 (PASPGP-4), [See Appendix    ] replacing the 
expired PASPGP-3. The General Permit sets forth a variety of best management 
practices that must be followed and establishes categories of wetland impacts which 
correspond to escalating levels of agency review.   

 
Overall, the PASPGP-4 is a continuation of the PASPGP-3, with the exception of a 
few changes, including expanding applicability of the permit to include portions of 
the Delaware and Schuykill River, as well as the entire Lehigh River.  PASPGP-4 is 
jointly sponsored by the Baltimore, Philadelphia and Pittsburgh Districts as well as 
PADEP.   

 
The purpose of the PASPGP is to establish a coordinated review process for minimal 
impact projects, affecting less than one acre of wetlands, whereby specific projects 
can avoid full Corps review (Category I) and others may get either discretionary 
(Class II) or mandatory (Class III) Corps review.  The PAGSP process replaces many 
of the NWPs, including NWP 39 and 43. .  Projects that will impact more than one 
acre of wetland, or are located on specifically designated water bodies, including 
portions of  the Delaware, Allegheny and Youghiogheny Rivers, the entire  Ohio 
River and all of  Lake Erie, do not qualify for PASPGP-4. 111 Such projects must 
obtain a full individual permit from both DEP and the Corps of Engineers before 
commencement of construction.112  If the PAGSP-4 is applicable, it is possible to 
essentially apply jointly for both an Army Corp Section 404 permit and a DEP Water 
Obstruction and Encroachment Permit under 25 Pa Code Section 105 (which is 
discussed below) 

 
5. PADEP State Permits 
 

As part of the DEP permit review, the Section 105 regulations are applied.  The 
regulations provide for 16 permitting waiver exceptions.113  There are also 15 State 

                                                 
110 33 CFR § 330.   
111 PASPGP-4 at p.10. 
112   In such cases, the applicant submits a joint permit application to DEP, which forwards the application to the 
Army Corps for simultaneous processing.   
113  25 Pa. Code § 105.12  
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General Permits for minor impact activities such as road crossings and utility 
crossings.114  However, if the affected wetlands are considered “exceptional value 
wetlands” pursuant to Section 105.17, the criteria of Section 105.18(a) are applied.  
Applicants must prove, among other things, water dependency, no practical 
alternative, and no adverse impact on the wetland, while implementing complete 
mitigation of any wetland loss.  In general, such permits will be difficult to obtain. 

 
If a project does not qualify for a waiver or general permit, one can try to qualify for a 
“small project permit” having limited information submission requirements.  
However, in most cases, a standard permit will be required in accordance with 
Section 105.13 to be reviewed against the criteria set forth in Section 105.14, 
including aquatic life, water quality, property rights downstream, and extent of water 
dependency.   

 
2. Construction and Post Construction Stormwater Permitting and Management   

 
PADEP addresses the stormwater program in its 2002 “Comprehensive Stormwater 
Management Policy.”115  Counties are required to adopt a stormwater management plan 
for every watershed in the county, pursuant to the Stormwater Management Act.116  This 
law provides, among other things, for initiation of citizen suits to enforce its 
requirements.117 

 
Construction projects are regulated by DEP’s Erosion and Sedimentation Control 
regulations.118   The basic regulatory requirement is to apply “Best Management 
Practices” to minimize erosion and sedimentation from  “Earth Disturbances.” 119  Best 
Management Practices are set forth in detail in DEP’s guidance.120  DEP has delegated a 
substantial amount of its authority to county conservation districts, which typically 
review and process non-NPDES permit applications121 The county conservation districts 
are also typically involved in giving hands on technical assistance to applicants where 
needed.   

 
A written Erosion and Sediment Control (E&S) Plan is required for projects that will 
create an earth disturbance of 5,000 square feet or more, and for any sized project having 
the potential to discharge to a stream that has been designated “high quality” or 

                                                 
114 See 25 Pa. Code §105 Appendices A-O. 
115 Pa DEP, No. 392-0300-002, (September 28, 2002) 
116 32 Pa. Stat. Ann. § 680.1-17. 
117 Id. § 680.15(b).  This section allows recovery of “expenses” of such a suit, but does not allow for recovery of 
attorneys fees. Merlino et al. v. Delaware County et.al. 556 Pa. 422, 728 A.2d 949 (1999) 
118 25 Pa. Admin. Code § 102.1 et. seq.   
119 Id. §102.4.  Earth disturbance is defined to include construction clearing and grubbing, road maintenance. 
Agricultural plowing, mineral extraction and other activities.   Id. §102.1.   
120“DEP Erosion and Sediment Pollution Control Program Manual”, No. 363-2134-008 (March 2001), available at 
www.dep.state.pa.us (electronic library).  For long term phased construction projects, see “Permit Guidelines for 
Phased NPDES Stormwater Discharges Associated with Construction Activity Permits, Chapter 102 Erosion and 
Sediment Control Permits, and Chapter 105 Water way Restoration Project Permits”, No. 363-2143-013 (Mar. 29, 
2003), available at www.dep.state.pa.us (electronic library).   
121 25 Pa. Admin. Code  § 102.41.  

http://www.dep.state.pa.us/
http://www.dep.state.pa.us/
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“exceptional value” by DEP. 122 For exceptional value and high quality streams, DEP 
applies stricter criteria.123 

 
An NPDES permit is required for projects expected to have a point source discharge to a 
stream, and disturbing 1-5 acres.124  A permit is also required for any earth disturbance 
greater than 5 acres.125  DEP has also developed General Permit PAG-04, to facilitate 
processing for certain types of construction projects.126 

 
 

 
 
 

 
 
 
  
   
 
   
 
 

                                                 
122 25 Pa. Admin. Code § 102.4(b)(2).  Such water quality designations can be found at 25 Pa. Code Chapter 93.   
123 See DEP Manual, supra note 5.   
124 25 Pa. Admin. Code § 102.5; see Pennsylvania Department of Environmental Protection, Approval of Coverage 
Under the General NPDES Permit for Stormwater Discharges Associated with Construction Activities PAG-02 
(December 2009); see also Pennsylvania Department of Environmental Protection, Permit Summary Sheet for 
General (PAG-02) or Individual NPDES Permits for Stormwater Discharges Associated with Construction 
Activities (November 2010).  
125 Id. §102.5(a) 
126 Pa DEP, No. 3939-PM-WM0036 (December 2004), available at http://www.dep.state.pa.us (electronic library)..   

http://www.dep.state.pa.us/
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