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Introduction and Conclusions  

         Design professionals commonly find themselves at sites which have been impacted 

by contamination from historic industrial activity, retail gasoline/auto repair facilities, dry 

cleaners, and/or underground petroleum product storage tanks.  In some instances, a 

property is assumed to have environmental impacts and the client has targeted the site for 

purchase and redevelopment (commonly referred to as “Brownfield” sites).  In these 

situations, design professionals play a critical role in synchronizing construction and land 

use expectations with the limitations posed by  contaminated soil and groundwater and/or 

existing legally enforceable activity and use limitations ( institutional controls).  It is also 

common for environmental issues to become prominent in response to a Phase I 

investigation, followed by Phase II site sampling which confirms impact from areas of 

concern identified earlier.  In these projects, the design engineer must also guide the 

client to a decision as to whether the property is feasible to purchase for use or 

redevelopment.  

          In either of the above scenarios, the design professional will be working closely 

with environment consultants and potentially with environmental counsel as well.  Some 

design professionals view this as a safety net which obviates the need to develop a 

working knowledge of environmental regulations.  That is a big mistake!  High level 
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performance really requires familiarity with the “context” you are walking into.  

Familiarity with context allows anticipation of issues as well as comprehension of 

comments and issues raised by environmental professionals.  It is also common for 

environmental counsel to join the team later in the cycle than design professionals.  Thus 

you may encounter  (or overlook) and need to recognize   important legal issues early on.  

That is when you will appreciate a little “context” which allows you to identify potential 

trouble areas.  Design professionals may need to quickly and effectively modify building 

and site plans in response to discoveries of site contamination or imposition of 

governmental agency regulatory restrictions.  They must also be prepared to address 

asbestos and mold issues, particularly in building renovation projects. 

          Site contamination can also become a construction stormwater E&S and post-

construction stormwater  management issue.  Contaminated soils expand the usual 

concern over runoff with high particulates, by adding the threat of oil and chemical 

pollution from historic site operations.  Soil contamination can also  restrict   the location 

of detention and retention facilities as well as necessary  subsurface piping.    

I. Accommodating Known or Potential Site Contamination From Historic Use 

A. Environmental Due Diligence and site investigation 

Effective site and building design requires thorough environmental investigation 

in the early stages of the project.  The common practice of performing a cheap Phase I 
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investigation, which leaves many questions unanswered, is detrimental to design 

professionals. A Phase I which meets the requirements of the current ASTM protocol is 

not necessarily adequate.   The common practice of deferring actual testing of soil and 

groundwater until after a sale agreement has been signed and site design has already 

begun, is also detrimental to design professionals.  It is important to insist on a Phase I 

investigation which thoroughly documents all previous occupants and site activity and 

which includes review of any relevant files at PADEP and local government offices.  

Failure to do so can severely limit the accuracy and comprehensiveness of Phase II site 

testing, and thereby fail to reveal potentially contaminated areas which need to be 

avoided or accommodated in site development.  

Despite the significant liability risks for all members of the development team, 

inadequate environmental investigation is still very common, especially for properties 

which are not believed to have had recent industrial activity.  Nevertheless, properties 

currently occupied by commercial or residential buildings, particularly in urban areas, are 

often discovered to have hosted industrial activity at some time in the past.  Even in the 

absence of industrial activity, the past use of underground gasoline tanks or even heating 

oil tanks usually has caused some site contamination.     

B. Accommodating Soil and Groundwater contamination 

Sites having documented groundwater contamination will likely continue to have 

this problem for many years to come.  Most groundwater remediation efforts merely 

reduce contaminant levels and reduce the time necessary for natural attenuation to occur.  
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If new construction is contemplated, it is important to accurately document the depth of 

groundwater so that the likelihood of having to collect and dispose of contaminated 

groundwater during site excavation can be properly assessed. As discussed below, there 

may also be building “vapor intrusion” issues to address. 

Sites having documented soil contamination may also continue in this condition 

indefinitely.  Complete removal of contaminated soils can be prohibitively expensive and/

or infeasible.  Thus, PADEP often allows contamination to remain above numerical 

regulatory standards, if the remediator demonstrates that there is minimal risk of human 

exposure or adverse impact to groundwater.  The process for making such a 

demonstration and for seeking DEP approval of site clean ups, is commonly referred to as 

Pennsylvania Act 2.  Clean up approval via risk assessment is part of what is called 

achievement of a “site specific standard”.  Such standards and approvals typically are 

accompanied by institutional controls which must be reviewed thoroughly by a developer 

and his design team at the outset.  Such requirements typically include the maintenance 

of a paved surface over an area containing contaminated soils, and the need to properly 

dispose of such soils if ever disturbed.  Institutional controls may also prohibit residential 

development on the site as a whole, or on certain portions of a site.   

Institutional controls or the new discovery of contaminated soils can limit site 

design options by significantly increasing the cost of installing storm water and sewage 

lines, storm water detention ponds, or building foundations in affected areas.       
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In addition to institutional controls, design professionals must also consider 

restrictions on the use of existing site soils or imported material as fill.  If one is assuming 

a site to already meet residential numerical standards, or is obtaining Act 2 approval of a 

clean up which meets these standards, it is necessary to assure that any imported fill 

meets DEP’s clean fill standards, under its Management of Fill Policy.   The policy 1

establishes two categories of fill—“Clean Fill”, which meets residential standards and 

can be used freely; and “Regulated Fill” which meets non-residential standards.  At sites 

other than Act 2 remediation sites, a general permit is required for use of Regulated Fill.   

At Act 2 sites, no permit is required, and use of the fill is subject only to” institutional 

controls” and other approval conditions  associated with site specific standards.     Thus, 

imported or on site material that meets the Regulated Fill standards can be successfully 

used so long as residential development is not contemplated.   

Before assessing the extent to which on site material can be used as fill, it is 

important to obtain sampling data.  If imported fill is needed, this too must be sampled in 

advance, because generic “clean” fill material may very well fail to meet DEP Clean Fill 

Standards.  If large volumes of premium fill material become necessary, the cost of such 

material may indicate modifications to site design.  Such modifications, if noted early in 

the process, can often be addressed effectively.  Conversely, if noted late in the process, 

options may be limited.   

C. Contaminants On or Beneath Building Surfaces   

 See DEP “Management of Fill” policy, No. 258-2182-773 (April 24, 2004). Available at http://1

www.dep.state.pa.us.(electronic library).  
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1. Contaminated Soils or shallow Groundwater beneath Builds  

In some instances, DEP will require remedial measures or institutional controls 

solely in order to protect against potential volatile organic vapors that could enter a 

building on the site.   Pursuant to DEP’s Vapor Intrusion Guidance , there are specific 2

screening levels for certain volatile organic compounds, which will trigger the 

requirement to evaluate vapor intrusion potential.  If the potential is greater than allowed 

under the Guidance, DEP will only grant Act 2 approval that is conditioned upon a deed 

restriction that prohibits a building in that area unless remediation is carried out or a 

vapor barrier system is installed for the building.   

2. Asbestos Insulation material or other Asbestos Containing Material 

Asbestos is an issue for design professionals when existing buildings will 

be renovated.  In most residential buildings, asbestos is associated with hot 

water pipes in the basement, or a fireplace, is easy to identify, and should be 

removed to avoid future health risk issues.  In commercial or industrial 

buildings, a more sophisticated asbestos survey will usually be required.  Such 

a survey is critical to understanding the extent to which renovation activity is 

likely to encounter asbestos material, which must be handled and disposed of 

in accordance with federal and state regulatory requirements.  One such 

 “Vapor Intrusion into Buildings from Groundwater and Soils under Act 2 Standards”, No. 253-0300-100, 2

Jan. 24, 2004; available at http://www.dep.pa.state.us/dep/deputate/airwaste/wm/landrecy/default.htm. 
(Electronic library).  
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potential requirement is submittal of advance notice to PADEP, utilizing their 

notification form.    3

3. Excessive Mold 

Mold is a relevant issue for design professionals for both renovations and new 

construction.  Because there is some medical evidence that certain types of mold can 

cause upper respiratory illness, there are increasing numbers of lawsuits by the owners of 

homes having some visible mold growth from water leakage, and some kind of upper 

respiratory symptoms.  The liability risk would seem to be greatest in situations where an 

old industrial or warehouse structure has been converted to residential use, and mold may 

have already taken up residence inside of existing walls and ceiling surfaces.  In such 

cases, one would be well advised to make best efforts to identify such conditions and to 

advocate for remediation.   

In new construction, one would be well advised to take extra care to design 

buildings so as to avoid leakage to internal structural surfaces where mold may 

propagate.  In addition, design professionals should consider overseeing and documenting 

the construction of these measures by the builder, because in the event of a mold issue, 

the builder will certainly claim that he followed the plans to the letter.    

Mold health risks can also be an issue in commercial buildings or multi-family 

housing or hotels.  In these instances, discovery of mold can result in panic, demands for 

evacuation, and substantial economic damage claims by the building owner, as well as 

 PA DEP, “Asbestos Abatement and Demolition /Renovation Notification Form”, No. 2700-FM-AQ0021 3

(Feb. 2004), Available at http://www.dep.state.pa.us (electronic library).  
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claims for indemnification for the health claims asserted by individuals living or working 

in the building.    

III. Storm water regulations and permits at contaminated sites  

A.  PADEP Construction Stormwater Permitting Requirements  

 Regulation of pre and post-construction stormwater runoff at Brownfield sites is 

accomplished primarily through the PADEP stormwater permit program, at 25 Pa. Code 

Section 102, and any applicable local land use or zoning ordinance.  The basic state 

regulatory requirement is to apply “Best Management Practices” (BMP), as set forth in 

detail in PADEP guidance.   PADEP’s BMP guidance addresses Brownfields specifically 4

as “Special Management Areas.”   5

According to PADEP’s BMP Guidance, a permit applicant for a Brownfield site is 

advised to provide full disclosure, including a description of the existing and previous 

land uses, a list of potential pollutants and a summary of sampling data, an indication of 

the source and location of potential pollutants on the Erosion and Sediment Control Plan 

drawings, as well as proposed measures to manage and control discharges to nearby 

surface waters.   Applicants are advised to clearly identify “hot spot” areas known to 6

exist as determined by project consultants and any associated remediation. 

 DEP Erosion and Sediment Pollution Control Program Manual, No. 363-0300-002 (Dec. 2006), available 4

at www.dep.state.pa.us (electronic library).

 Id. at § 7.1.5

 Id. at § 7.2.6
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 For projects having earth disturbance of one acre or more, , General Permit 

PAG-2 will apply.     The General Permit application is in the form of a “Notice of Intent” 7

(NOI) .  Like wetland permits, a general stormwater permit may include substantial site 8

specific conditions while employing a streamlined administrative procedure.   

If there is potential for discharge to a high quality stream, DEP will deny 

eligibility for the general permit regardless of documented site soil quality. A full NPDES 

permit can likewise be required for discharge to a standard stream if there is “potential” 

for discharge of hazardous pollutants.  Refuting such a finding at a brownfield site is 

greatly facilitated by good up front data.  

 The risk of stormwater permit complications related to stream pollution concerns 

at Brownfield sites is significant and underscores the need for early site investigation and 

permitting strategy.  Failure to submit comprehensive data on soil contaminants at the 

NOI stage may result in permitting delays or a presumption of impact and requirement 

for a full permit.  The need for such data may require acceleration of site investigative 

activity which a developer was planning to save for future Act 2 submissions.  For 

example, the PAG-02 NOI requires information about potentially contaminated site soils 

as well as an evaluation of any imported fill to be used.     

 Approval of Coverage Under the General NPDES Permit for Stormwater Discharges Associated With 7

Construction Activities  PAG-02 (2012 Amendment), No.3150-PM-BWEW0280 (Rev. 11/2012) 

 Permit Application Notice of Intent for Coverage Under The General (PAG-02) NPDES Permit or 8

Application for an Individual NPDES Permit for Stormwater Discharges Associated with Construction 
Activities, No. 3150-PM-BWEW0035 (11/2012).  
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B.  Fill Management--The fill evaluation must be done in accordance with the 

DEP Management of Fill Policy (Fill Policy)  and there must be notes included on site 9

drawings of requirements to carry out due diligence evaluation and/or fill testing.  The 

NOI also includes clean fill certification form FP-001, which is part of the Fill Policy. 

In light of the above stormwater/clean fill cross-reference—some legal points to 

consider: 

1. The Fill Policy is not a regulation and is therefore not legally binding.  

However DEP and regulated parties generally apply and comply with the 

policy as if it is binding. 

2. The Clean Fill Certification form FP-001 (part of the Fill Policy) is not legally 

required and DEP does not enforce either the completion or accuracy of this 

form.  Nevertheless, DEP requests that a copy be submitted for the file.  DEP 

also requires submittal of FP-001 as part of the PAG-02 NOI.  Once it is 

submitted to DEP, the certifications are subject to state law penalties of 

perjury.  Thus, it is worthwhile to assure that certification is not made unless 

supported by first hand evaluation.   

3.The Fill Policy does not automatically require testing of imported fill.  One 

may conclude that fill is clean via detailed due diligence or by testing.  If due 

diligence is relied upon, it must include review of available historic files 

(much like a Phase I site investigation).    If testing is done, then results are 

 See PAG-02 Permit Instructions, Permit Summary Sheet for General (PAG-02) or Individual NPDES 9

Permits for Stormwater Discharges Associated with Construction Activities, No. 3150-PM-BWEW0035 
(11/2012)  at 3) 
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compared to numerical clean fill standards in Tables GP-1a and FP-1a 

(organics) and GP-1b and FP-1b (inorganics).  .   

If testing is performed, there are 3 possible outcomes:  

1) The material exceeds Regulated Fill standards and must be disposed of as 

waste.  

 2) Material meets clean fill standards and can be used freely. 

 3) Material exceeds clean fill numbers, but meets Regulated Fill standards.  

This can be used at non-residential Act 2 sites and can be used at other sites in 

conjunction with a general permit WMGR096 .  However, such material is 10

still considered “waste.”  Therefore, if wetland permitting is also required, 

there could be a Clean Water Act Section 401 Water Quality Certification 

problem because of the “waste” prohibition discussed earlier.   

4.  The Form FP-001 which is included  in  the Fill Policy is two pages long and 

includes certification by the contractor supplying the material, as well as a 

certification by the “person receiving the fill,” that development is occurring 

on the property.  The contractor certification is reasonably interpreted as a 

certification of having followed the Policy rather than being a legal warranty 

that fill is clean.  However, the FP-001 which is attached to the PAG-02 NOI 

application is actually a condensed version of the FP-001 in the Fill Policy 

and has unclear certification language.  The reason for this discrepancy is 

unclear.  To the extent that the owner often will insist on actual testing, the 

 See note 44, supra10
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form discrepancy may not be of great import.  However, it would seem 

beneficial to all parties if the developer substituted the correct form.  In any 

event all parties should pay attention to which forms are being signed by 

whom and should assure consistency with any contractual understandings 

regarding responsibility for clean fill.         

C.  Post Construction Stormwater Management 

DEP construction stormwater regulations also impose a requirement to include a 

post construction stormwater management (PCSM) plan in any construction related 

NPDES permit application.  The purpose of such plans is typically to assure acceptable 11

long-term stormwater flow volume and rate utilizing various BMP features.  At a 

Brownfield site, the PCSM Plan may carry increased importance because residual 

contamination often remains at the property pursuant to DEP Act 2 approval based on a 

“Site Specific” standard.  Excessive post construction erosion and sedimentation may be 

viewed as a “pollution” threat, and an appropriate maintenance plan may very well 

already be a required institutional control in conjunction with the DEP Act 2 approval.  In 

any event, the regulations require recording a deed covenant that references the PCSM 

Plan and assigns responsibility for its maintenance.    12

One can also expect heightened local interest in the zoning and land development 

approval process at a Brownfield site.  In many cases, local authorities feel compelled to 

respond to resident pressure by imposing standards that are more stringent than state 

 25 Pa. Code §102.811

 25 Pa. Code § 102.8(m)(2).12
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requirements.  There is also more opportunity for local participation in the issuance of a 

construction stormwater NPDES permit than for other permits, because issuance 

authority is delegated to the county conservation districts.  It is common to be working 

simultaneously with the Township on land development approval and the County on 

NPDES permit approval.   

D. Stormwater Approval Strategies  

Stormwater permitting, like wetland permitting, is all about early design planning 

and preconstruction coordination with regulatory agencies.  This maximizes construction 

options and avoids costly surprises late in the game.  At a Brownfield site, one must also 

incorporate early Phase II sampling efforts aimed at assuring soil quality in areas targeted 

for stormwater retention and detention facilities (both above and below ground) and the 

associated drainage piping infrastructure.  Developers may be reluctant to make the soft 

cost investment early in the design phase; however the consequences of delaying such 

testing can be project-threatening.  There is a risk of digging into contaminated soils 

while constructing stormwater facilities s or pipes, compounded by a risk of not having 

viable alternative locations due to existing institutional controls or site grading  
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